CHEROKEE NATION ELECTION COMMISSION

SPECIAL MEETING
SEPTEMBER 27, 2011
1:00 P.M.
Agenda
I Call Meeting to Order and Roll Call of Commissioners present or absent
IL. Prayer
III.  Old Business
1. Discussion and possible action concerning extension of Election services and Personnel
Contracts.

2 Discussion and possible action regarding pending litigation.
IV. New Business
1. Discussion and possible action regarding District Two election matters.
2. Discussion and possible action concerning Carter Commission participation.

V. Adjournment
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CHEROKEE NATION
ELECTION COMMISSION SPECIAL MEETING
ELECTION SERVICES OFFICE MEETING ROOM

Special Meeting
September 27, 2011
1:00 p.m.
b / a)
Commission Presided by: Susan Plumb
Commission Date/Time/Place: September 27, 2011/1:00 p.m.

Election Services Office Meeting Room

Commission Member Present/Absent:

Martha Calico Present/Absent
Susan Plumb _Present/Absent
Patsy Eads Morton _Present/Absent
Curtis L. Rohr _Present/Absent
Brenda J. Walker K@-
Quorum Established: _Y_’ES_[NO
Staff Present: Wanda Beaver Joyce Gourd Genny Scott
—_— _—

Visitors:
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Cherokee Nation Election Commission
Special Meeting
Election Services Meeting Room
September 27, 2011

Minutes

CALL TO ORDER/ROLL CALL:
The Special Meeting of the Election Commission was called to order at 1:03 p.m. Roll
Call was taken and a quorum was established. In attendance were:

Commission — Susan Plumb — Chairperson
Brenda J. Walker — Vice-Chairperson
Martha Calico — Secretary/Treasurer
Curtis L. Rohr — Commissioner
Patsy Eads-Morton — Commissioner

Office Staff — Geneva Scott

Guests - Lloyd Cole CIliff Wright
Teddye Snell Thomas Jordan
Pat Ragsdale Todd Hembree
Paula Ragsdale Sammye Rusco
Kalyn Free Cheryl Brown
Patricia Carpenter ~ Jamie Custer
Holly Miller Chad Smith
Other names not legible

Prayer - Curtis Rohr

APPROVAL OF MINUTES:

N/A

MINUTES:

Discussion and action was held concerning AES and Personnel Contracts. A motion was
made by Martha Calico to approve AES and adjust Brenda Walker and Martha Calico
contracts. The motion was seconded by Brenda Walker. A vote was taken and the
motion was approved unanimously.

Discussion was held regarding pending litigation. Mr. Smith requested that the
Commission consider sending a letter to all Cherokee Citizens regarding the additional

days to vote and return Absentee Ballots. No action was taken.

Discussion was held regarding the District Two Election matters. No action was taken.



Discussion was held concerning Carter Commission participation. No action was taken.

A motion was made by Brenda Walker to adjourn at 1:41p.m. The motion was seconded
by Curtis Rohr.

prn) ledio

Marth%'Célico, Secretary/Treasurer
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHEROKEE NATION,
Plaintiff,
V.
Civil Action 10-01169 (HHK)
RAYMOND NASH, et al.,

Defendants.

ORDER
On September 21, 2011, the Court entered an order in this matter and in the matter of
Vann v. Salazar, Case No. 1-03-CV-01711 (HHK), pursuant to a joint motion of the parties.
Plaintiffs have asked the Court for additional relief in light of the fact that the Cherokee Nation
did not comply with certain aspects of the Court's September 21 order. After hearing from the
parties during an on-the-record telephonic hearing on September 23, 2011, Plaintiff and
Counterclaim Defendant Cherokee Nation is ORDERED, notwithstanding any provision of tribal
law to the contrary, to:
(1) Notify all registered Cherokee Freedmen voters, in a letter sent via overnight mail
no later than September 26, 2011, that they may vote in the September 24, 2011
Special Election on a walk-in basis at the Election Commission Headquarters on
the following dates: September 29, October 1, October 4, October 6, and October

8,2011.

(2) Provide, in a letter sent via overnight mail no later than September 26, 2011, a



Case 1:10-cv-01169-HHK Document 82 Filed 09/27/11 Page 2 of 2

non-provisional ballot - and notification that this ballot will be accepted if
received by October 8, 2011 - to all registered Cherokee Freedmen voters who (1)
requested an absentee ballot before August 12, 2011, and (2) did not return an
absentee ballot that the Cherokee Nation received as of September 23, 2011.

3) Permit all registered Cherokee voters who are not Cherokee Freedmen voters to
vote in the September 24, 2011 Special Election on a walk-in basis at the Election
Commission Headquarters on the following dates: September 29, October 1,
October 4, October 6, and October 8, 2011. No notice to such registered

Cherokee voters shall be required.

IT IS FURTHER ORDERED BY THE COURT that this Order is entered without prejudice to
the parties pending motions, including the pending motions to dismiss.

SO ORDERED.

Date: nunc pro tunc September 26, 2011 A,‘d? "ﬂ"‘-ﬁ‘ﬁ-d?, b;-.
J

udge Heénry HeKennedy, Jr.
U.S. District Judge




CHEROKEE NATION ELECTION COMMISSION

PO Box 1188 Tahlequah, Oklahoma 74465-1188
Phone: (918) 458-5899 1-800-353-2895 Fax: (918) 458-6101

Susan Plumb, Chairperson

Brenda J. Walker, Vice-Chairperson
Martha Calico, Secretary/Treasurer
Patsy L. Eads-Morton, Commissioner
Curtis L. Rohr, Commissioner

September 28, 2011
Dear Registered Cherokee Voter:

This letter is to notify you that if you have yet to cast a ballot in the
September 24, 2011 Special Election there is still an opportunity for you
to do so.

You may vote on a walk-in basis at the Election Commission
Headquarters at 22116 S. Bald Hill Road in Tahlequah from 9 a.m. to 5
p.m. on the following dates:

September 29, 2011
October 1, 2011
October 4, 2011
October 6, 2011
October 8, 2011

If you have not yet returned your absentee ballot, you may deliver it to
the Cherokee Nation Election Commission Office on those same days
and times with the exception of Oct. 8" when the personal deliver
ballots will be accepted from 7 a.m. to 7 p.m.

Your absentee ballot can also be returned by mail, but it must be
received at the Tahlequah Post Office no later than 12 p.m. on October
8" 2011.

Thank you,

Cherokee Election Commission
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j;f-' Waging Peace. Fighting Disease. Building I {ope.

FOR IMMEDIATE RELEASE
Sept. 27, 2011
CONTACT: Atlanta, Deborah Hakes 1 404 420 5124

Carter Center Commends Successtul Cherokee Nation Voting Day and
Highlights the Need for Patience and Transparency as Process Unfolds

The Carter Center congratulates the election commission, candidates, and voters of the Cherokee Nation
on a successful election day. Sept. 24 was the only day for voters to cast ballots at 38 precincts in the
Nation, but there will be additional opportunities for citizens to cast a ballot at the election commission and
for Freedmen to vote by absentee ballot to determine who will be the next principal chief [1]

It is critical that the election commission conduct the process to the highest standards of transparency in
order to ensure citizens' confidence. The commission's invitation to The Carter Center to observe this
election serves as indicator of their commitment to this foundational principle. The Center recognizes that
the protracted election may cause uncertainty and encourages the continued patience of all concerned.

The Center also urges the candidates and their supporters to demonstrate responsible leadership, making a
good faith effort to support the integrity of the entire process, refraining from negative rhetoric while striving
to solidify the confidence of the Cherokee people in the democratic selection of a principal chief.

The Carter Center was invited to observe the Special Election for Principal Chief by the Cherokee Nation
Election Commission. Twelve Carter Center observers were deployed throughout the 14 counties of the
Cherokee Nation and visited all 38 polling precincts. Carter Center observers were present at the election
commission for much of election day, observing the sealing of absentee ballot materials walk-in voting at
the commission, the receipt and logging of election materials at the commission after the close of polls, and
the securing of all election materials for the later count. The Center assesses the electoral process based
on the Cherokee Nation legal framework and international obligations and good practice for democratic
elections.

This is a preliminary statement of the mission's findings. The election for the principal chief of the Cherokee
Nation is ongoing and the results will not be known until the week of Oct. 9, 2011. The Center will therefore
refrain from commenting on the election as a whole, but offers these observations on the conduct of the
voting process through Sept. 24.

Background

The Sept. 24, 2011, Special Election for Principal Chief was called after a series of recounts with varying
totals and slim margins prompted the Supreme Court of the Cherokee Nation to vacate the election
because it was unable to determine a winner with mathematical certainty.(2] The Sept. 24 election was,
essentially, a rerun of the June 25 election. Principal Chief candidates Bill John Baker and incumbent
Chadwick Smith competed vigorously throughout the process.

Simultaneously, a number of developments in the ongoing struggle between the Cherokee Nation and the

http://www.cartercenter.org/news/pr/cherokee nation-09271 1.htm]?printerFriendly=true 9/29/2011
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descendents of Freedmen regarding the status of Freedmen as citizens of the Cherokee Nation, impacted
the September election. Freedmen who had voted in the June 25 election were stripped of voting rights
following an Aug. 22 ruling of the Cherokee Nation Supreme Court. Four days before the election, a federal
court ordered that these rights be restored, resulting in a number of last-minute changes to the electoral
process. These included amendments to the voters roll to reinstate eligible, registered Freedmen on the
list; the mailing of absentee ballots to Freedmen voters; the addition of in-person voting days for Freedmen
voters from Sept. 24-Oct. 8; and most significantly for election day, a delay of the vote counting process
until the week of Oct. 9, 2011. It was in this context that the Sept. 24 election day unfolded.

Election Administration

Overall, Carter Center observation teams commended the competent administration of the election by the
election commission and precinct polling staff. The disciplined conduct of this election was notable given
the shifting legal parameters and the additional administrative burden placed on the election commission in
the days before the election by the federal court order.

In many precincts where poll workers were understaffed, Center observers noted that poll officials managed
the election day process despite having fewer staff than anticipated in the law and regulations. Poll workers
were well informed about voting procedures, including many of the last-minute changes in the signed
federal court order of Sept. 21. However, there were a few exceptions to this, including instances where
Carter Center observers noted confusion among some poll officials regarding the use of challenged ballot
mechanisms (see below) and other important election safeguards.

The policy of the election commission to have precinct poll officials call the commissioners if in doubt
regarding any aspect of the election process helped polling officials navigate some of the more challenging
election day issues. Precinct officials reported to The Carter Center that the election commission was
generally responsive to their needs when they sought clarification on processes and procedures, although
some complained that the phone lines were jammed. In the future, precinct officials and the voters they
serve would benefit from additional call-in lines so that election issues can be addressed even more
efficiently.

Polling was well organized in most precincts, ensuring the efficient flow of voters through the voting
process. Most observers reported that the layout of the precinct was such that the secrecy of the ballot was
protected.[3] The majority of precincts were accessible to disabled voters. While Carter Center observers
noted that precinct poll officials did not consistently explain to voters how to cast their ballots, voters
seemed to understand the voting process and were able to vote without hindrance.

Absentee Voting and Challenged Ballots

A large number of Cherokee Nation registered voters were sent absentee ballots for the September 2011
election. The election commission dispatched approximately 12,000 ballots to voters in the 14 counties,
and throughout Oklahoma and beyond.[4] All voters who had requested an absentee ballot for the June
election were automatically sent them for the Sept. 24 Special Election. In addition, other voters were
allowed to request an absentee ballot during a 10-day request window in August.

Absentee voting is internationally recognized as a good practice to ensure the right to vote. However,
absentee voting removes some of the safeguards that are inherent in controlled, in-person voting
environments.

While the automatic dispatch of the absentee ballots was a good faith effort by the election commission to

http://www.cartercenter.org/news/pr/cherokee_nation-092711.html?printerFriendly=true 9/29/2011
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ensure all voters were able to cast a ballot in the principal chief race, Carter Center observers reported
some voter confusion caused by this at the polling precincts. Voters who were issued an absentee ballot,
but who stated that they did not receive that ballot, were eligible to cast a challenged ballot.[5] These
ballots, once voted, were placed in secrecy envelopes and stored separately from the regular ballots cast
via the tabulator. The challenged ballots will be reviewed by the election commission during the vote
counting process and a determination made on their validity.[6] Carter Center observers reported instances
of challenged ballots being cast, in most precincts on the basis of this, but also for other reasons.

In several cases, voters who had received an absentee ballot (and/or who were listed on the voter registry
as having been issued an absentee ballot) arrived at the station with the hope of either casting a regular
ballot in person or casting their absentee ballot in person via the tabulator. Some voters arrived at the
precinct to find they were unable to vote because they had been issued an absentee ballot that they
claimed they did not request. Because the Cherokee Nation law states that voters issued an absentee ballot
may cast a challenged ballot only if they state that they did not receive it, these voters were not able to cast
a challenged ballot. Although precinct officials generally sought guidance from the election commission on
how to proceed in each individual case, future elections would benefit from a more robust public information
campaign to explain the absentee and challenged ballot processes in detail.

No ballots will be counted by the election commission until the week of Oct. 9, 2011. This includes both
ballots cast in the tabulator at precincts, as well as the absentee and challenged ballots.

Voter Registration and Identification

Carter Center observers noted significant confusion regarding voter registration procedures for this election.
Only voters who registered to vote for the June election were eligible to vote in the September election for
principal chief. While new registrations and requests to change precincts were taken by the election
commission between June and September, these new registrations and amendments to the voters' roll
were not applicable to the Sept. 24 election.[7)

In several cases throughout the counties, citizens arrived at the polls to find that they were either not
registered to vote at that precinct, or were not registered at all. In most of these cases, voters were then
either sent to the appropriate precinct or sent away. In some cases, however, such voters were advised that
they could cast a challenged ballot. The election law does not anticipate the use of challenged ballots in
such circumstances and therefore does not provide for these ballots to be counted. The Carter Center
recognizes that the unusual circumstances of this election (i.e., that it was a rerun of the June election,
rather than a new election) contributed to this confusion. In the future, the election commission may want to
consider engaging in a more robust voter outreach program to increase public awareness.

The election law of the Cherokee Nation requires that poll workers identify voters before they cast their
ballot.[8] Such a requirement is in accordance with internationally recognized best practice. In the case of
the Cherokee Nation, voter identification can take one of two forms —recognition by precinct polling officials,
or, if they are not recognized by poll officials, voters may be required to present a valid form of identification
at the discretion of precinct officials. While Carter Center observers noted some minor variations in
identification practices among precincts, all observed were in conformity with the law. Greater consistency
in the application of the regulations would be of benefit to the process and would help to alleviate confusion
and misunderstanding about the ID requirements in future elections.

Voting by Freedmen

http://www.cartercenter.org/news/pr/cherokee nation-092711 .htm!?printerFriendly=true 9/29/2011
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Despite the controversy regarding the disenfranchisement and subsequent re-enfranchisement of the
Freedmen, Carter Center observers did not report any cases of Freedmen encountering obstacles in
casting their ballots on the Sept. 24 election day. No distinction was made between Freedmen and other
voters on the voters roll. In an exit meeting on Sept. 25, two Freedmen organizers told Carter Center
observers that they received no complaints of discriminatory behavior or actions. The considerable efforts of
the election commission to respond to the demands of the federal court order are to be recognized.

The change in procedures caused by the Sept. 21 federal court order caused some confusion and
frustration to Freedmen voters during early voting, which took place on Sept. 17, 20, 21, and 22. In an
effort to anticipate the considerable administrative challenges that might result from the Sept. 20 hearing in
the federal court, the election commission decided to allow Freedmen to cast challenged ballots. Following
the hearing, a signed court order regarding the voting rights of Freedmen was issued on Sept. 21, 2011.
The federal order required that Freedmen be entitled to "vote in the upcoming principal chief election and to
have their vote counted in the same manner as all other Cherokee citizens."

The election commission did not receive the proposed final order until the afternoon of Sept. 21, even
though the general thrust of the order was known. This caused some consternation during early voting
when Freedmen voters arrived at the commission to vote on Sept. 21. Because the final order had not been
received or the details of its implementation were being finalized, approximately six Freedmen voters were
given challenged ballots and reassured that these ballots would be counted by the commissioners. Once
the order was received, Carter Center observers reported that the commission took action to ensure that
Freedmen and all voters were able to cast regular ballots. The election commission has reiterated its
commitment to counting all challenged ballots cast by Freedmen prior to the receipt of the final, signed court
order.

Campaigning at Precincts

Carter Center observers reported campaigning outside of many of the polling precincts visited. This seldom
was within the prohibited distance of 300 feet from the polling precinct.[9]

Poll Watchers

The presence of poll watchers for all political contestants, throughout polling and counting, is a critically
important safeguard to the electoral process. It is a valuable means of protecting the rights of candidates to
be elected fairly, and can contribute to the transparency and integrity of the election. Carter Center
observers reported the presence of poll watchers in most precincts visited, however, in most cases there
was only one candidate’s watcher. Further, in many precincts observed the watchers did not observe the
entirety of the process, including the closing of the polls and securing of election materials. Only one of the
candidates had a poll watcher present to observe the securing of absentee ballots on the afternoon of Sept.
24, or the receipt and logging of election materials at the commission that night. The other candidate
reported to the Center that he was unaware that he was entitled to have a poll watcher present during this
process.

The lack of poll watchers representing both candidates during all phases of the process undermines the
inherent value of having poll watchers present. Given the climate of uncertainty surrounding this election,
both candidates should ensure that their representatives are present during the extended voting process
and at the election commission during the count. The Carter Center hopes that the election commission will
take any steps necessary to facilitate the full access of the watchers for both candidates to all remaining

http://www.cartercenter.org/news/pr/cherokee_nation-09271 1.html?printerFriendly=true 9/29/2011
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phases of the election. This may require that each candidate be able to assign more than one watcher to
the election commission for the counting process.[10]

The election commission has developed a thorough set of regulations regarding the conduct of poll
watchers while in the polling precinct. This includes not speaking to poll workers or voters and remaining in
the polling precinct all day to avoid the distraction caused by coming and going. These regulations are
intended to protect the rights of voters to cast their ballot free from intimidation, which is to be commended.
However, the restrictions on watchers make it difficult for candidates to recruit watchers who can remain in
the polling precinct all day, thereby unintentionally diminishing the poll watcher as a transparency measure.
In almost all cases observed, poll watchers abided by the regulations of the commission, although they
were not consistently applied by precinct staff. To maximize the value of poll watchers, the Center suggests
that the election commission consider revising the poll watcher regulations to ensure they are able to
observe all aspects of the process and introducing a voluntary seminar for poll watchers on election day
procedures.

Looking Forward

The next two and a half weeks of the extended voting process are an important opportunity for the citizens
of the Cherokee Nation to work together to mend the fractures caused by the uncertainty of the protracted
electoral process and campaign. The Carter Center urges patience in the weeks ahead, and calls on the
candidates to demonstrate leadership through the extended voting and counting period.

The Carter Center also urges the election commission to take all steps necessary to ensure complete
transparency in the counting process. Such steps might include:

e The publication of clear, written criteria for the determination of challenged ballots during the count;

e The publication of clear, written criteria for determining voter intent during the counting process when
reviewing of absentee ballots that are not machine-readable; and

e The presence of poll watchers from both candidates during all phases of the counting process and
any subsequent reviews.

In general, The Carter Center mission would also suggest that the election commission undertake a more
robust voter information and outreach program. Much of the confusion witnessed by Carter Center
observers could be ameliorated through a more vigorous public information campaign focused on important
deadlines, the use of absentee and/or challenged ballots, the voter identification process, and other voting
procedures. Such a campaign could make more effective use of broadcast and print media, as well as the
inclusion of more thorough and up to date voter information on the commission's website.

The Carter Center will observe the additional voting days mandated by the federal court order. In addition,
the Center will deploy a small team of observers for the counting process that will begin the week of Oct. 9.
2011,

The Carter Center previously observed the 1999 elections in the Cherokee Nation. Carter Center election
observation missions are conducted in accordance with the Declaration of Principles for International
Election Observation and Code of Conduct that was adopted at the United Nations in 2005 and has been
endorsed by 37 election observation groups.

http:// www.cartercenter.org/news/pr/cherokee nation-092711.htm|?printerFriendlv=tre SVels Tl R
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"Waging Peace. Fighting Disease. Building Hope. "

A not-for-profit nongovernmental organization, The Carter Center has helped to improve life for people in
more than 70 countries by resolving conflicts, advancing democracy, human rights, and economic
opportunity; preventing diseases: improving mental health care; and teaching farmers in developing nations
to increase crop production. The Carter Center was founded in 1982 by former U.S. President Jimmy Carter
and his wife, Rosalynn, in partnership with Emory University, to advance peace and health worldwide.

—_

Per the federal court order issued on Sept. 26, 2011.

In three of four counts the margin was 11 votes or less between the two candidates.
A few precincts situated the ballot tabulator very close to the precinct staff, thereby potentially undermining a
safeguard of ballot secrecy. This was also observed during early voting, however, Carter Center observers did not
report any evidence that ballot secrecy was violated.
4. This marks a considerable increase from the approximately 8,000 absentee ballots issued for the June 25 election.
5. Cherokee Election Law, Title 26, Chapter 6, Article 3, §78 states that "Voting in person at a precinct by a voter who
has requested and received an absentee ballot shall not be permitted; but a voter who claims that he or she never
received an absentee ballot may cast a challenged ballot as set forth in Section 64 of this Title."
Cherokee Election Law, Title 26, Chapter 6, Article 2 §64 (1)
July 29, 2011, opinion of the attorney general of the supreme court regarding the Special Election for Principal Chief.
Cherokee Election Law, Title 26, Chapter 2, §12 (C) (1) states that "Each Precinct Board shall oversee the conduct of
elections at its assigned precinct within a district, including the following specific duties: Ensure that the identity of
each person attempting to vote is established either through personal knowledge or photo ID:"

9. Cherokee Election Law, Title 26, Chapter 6, Article 1, §52(A)
10. Cherokee Election Law, Title 26, Chapter 8, Article 1, §53 (C) states, "The selection of five absentee watchers and
two alternate watchers shall be made for each day that absentee declarations are examined prior to and on the day of
the election. No person shall serve as an absentee watcher for more than one day. The selection of absentee
watchers and alternates shall be by random drawing of five names from the balance of names submitted by the
candidates pursuant to subsections A and B of this section until the names of five watchers and two alternate
watchers have been drawn."
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